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Meetings the Executive Committee 


twenty-second meeting the Executive Committee was held 

Monday, January 1938 the Raleigh Hotel, Washing- 
ton, Present were Messrs. Patrick, president, Geiger, first vice- 
president, Hennessey, secretary, Bingham, treasurer, Caldwell, Spear- 
man and Van Orsdel. 


Mr. Patrick reported that had conferred with Chairman MeNinch 
the Federal Communications Commission with reference the pro- 
posed revision the Rules Practice and Procedure the Commission 
authorized resolution adopted the First Annual Meeting the 
Association December 14, 1937. stated that Chairman MeNinch 
had accepted invitation present the near future meeting 
the Executive Committee. 


The Executive Committee determined add four new sub-commit- 
tees the presently existing six sub-committees the Executive Com- 
mittee. The names the ten sub-committees are Publications, Finance 
and Budget, Arrangements, Liaison, Constitution and By-Laws, Resolu- 
tions, Legislation and Court Rules, and Grievances, 
Practice and Procedure, and Common Carrier Practice and Procedure. 
There were referred the several sub-committees certain subjects 
investigated and reported the Executive Committee. the Sub-Com- 
mittee Finance and Budget was referred the question the auditing 
the Association’s books for the year 1937; the Sub-Committees 
Publications and Finance and Budget, the question making plans for 
the continuance the Journal the Association; the Sub-Committee 
Legislation and Court Rules, the question cooperation with the 
Clerk the United States Court Appeals for the District Columbia 
and other interested parties with respect pending revision the 
Court’s rules. 


The twenty-third meeting the Committee was held 
Tuesday, January 18, 1938 the Raleigh Hotel, Washington, 
Present were Patrick, president, Geiger, first vice- 
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president, Fisher, second vice-president, Hennessey, secretary, Bing- 
ham, treasurer, Caldwell, Quigley and Van Orsdel. 

Mr. Hennessey, chairman the Sub-Committee Publications, 
and Mr. Bingham, chairman the Sub-Committee Finance and Bud- 
get, submitted joint report with respect the continuance the 
Journal the Association. was reported that the continuance the 
Journal was highly desirable view the fact that over half the 
members the Association are non-residents Washington. Specific 
recommendations were made (1) the appointment Perey 
Russell, Jr. editor the Journal for the year 1938; (2) the appoint- 
ment editorial board not exceed fifteen members the 
ation selected the Sub-Committee Publications, such board 
answerable the editor and the members the Sub-Committee for 
such work may assigned them the editor; (3) the exercise 
general supervisory power the Sub-Committee Publications with 
respect the publication the Journal; (4) the appropriation $500 
for the publication the Journal for the year 1938. After discussion 
motion embodying these recommendations was unanimously approved. 

Mr. Van Orsdel submitted report for the Sub-Committee Legis- 
lation and Court Rules the that had the pending 
revision the rules the United States Court Appeals for the Dis- 
trict Columbia with Mr. Chief Justice Groner that court, and that 
had been assured that the court would glad receive comments 
upon the proposed new rules the Association. further stated that 
the Sub-Committee would submit detailed report with reference the 
question revision the Court’s rules soon possible. 

was had the spring meeting the Association and 
the Sub-Committee Arrangements was instructed make 
recommendations thereon. 

was suggested that study should made the Sub-Committee 
Constitution and By-Laws determine whether any amendments 
the Constitution the Association are necessary. 

The secretary was authorized arrange for the printing sta- 
tionery for the Association; arrange for index the members 
the Association; and make such arrangements deemed desir- 
able for securing the services addressograph organization 
late mail matter among the members the Association. 

Mr. Patrick stated that expected make appointments the 
standing committees and the sub-committees the near future. 


Treasury and Membership 
Treasurer reports that February 1938 the Association had 
balance hand $1,464.12; unpaid bills $349.76; leaving net 
balance $1,114.36. 
The Secretary states that the same date there are 205 members 
the Association. 
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Applications For Membership 


February 1938 there are two applications for membership 

the Association, Bernard Seeman, 705 First National Bank 
Building, Denver, Colorado, and Max Chopnick, East 46th Street, 
New York City. 


Commissioner Craven’s Report the Social and 
Economic Aspects Broadcasting 


January 24, 1938 the Commission released the report the social 

and aspects radio broadcasting, prepared Commis- 
sioner Craven after study the testimony introduced the 
informal hearing before the Commission October 1936. The report 
the most comprehensive and complete study the social and economic 
aspects broadcasting made the present time and with the ap- 
pendices covers approximately four hundred pages. obviously im- 
possible this JouRNAL attempt analysis even summary the 
reached Commissioner Craven upon the many and diver- 
sified problems discussed. 

The report covers such problems the American system broad- 
the susceptibility improvement the system, 
whether not stations clear channel frequencies should licensed 
operate with 500 kw., what should the policy the Commission 
with reference the ownership radio stations newspapers, 
cisms the American system which have been advanced 
labor and educational organizations and associations, advantages and 
disadvantages network and chain systems, profits made broadcast- 
ing stations, whether legislation should passed regulating the rates 
charged stations for sponsored programs, the effect upon 
licensees engaging businesses other than and what ad- 
ditional information should supplied licensees the Commis- 
sion with reference programs and revenue. Copies the report may 
obtained the Commission. 


Appointment James Kennedy Assistant 
General Counsel 


AMES KENNEDY has been appointed the Commission the 
position Assistant General Counsel Carl Arnold. The 
appointment became effective February 1938. Mr. Arnold was Assist- 
ant General Counsel for the Telegraph Division which has recently been 
abolished. Mr. Kennedy native South Carolina and attended the 
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University Richmond, George Washington University and the Univer- 
sity Virginia. After serving the Air Service during the World War 
returned South Carolina 1920 where engaged the practice 
law until 1933. then has served senior attorney with the 
Agricultural Adjustment Administration and senior and principal at- 
torney with the Federal Communications Commission. 


Non-Commercial Educational Broadcast Stations 


ONFERENCES and informal hearings were held the Commission 
January 22, 1935, May 15, 1935, and June 15, 1936 for the purpose 
the radio facilities non-commercial organi- 
zations. These conferences resulted announcement the Commis- 
sion January 26, 1938 the establishment new class high 
frequency stations licensed organized non-profit 
tional agencies for the advancement their educational work. These 
stations will licensed for the purpose transmitting educational prog- 
rams directly specific schools the system for use connection with 
the regular courses well for routine and administrative material per- 
taining the school system. The stations will also authorized trans- 
mit educational and entertainment programs the general public. The 
release the Commission 


“In accordance with the rules governing these stations, the broadcast ser- 
vice rendered must primarily educational character and spon- 
sored commercial programs any character may broadcast. Twenty- 
five channels the ultra high frequency band between 41,000 and 42,000 kilo- 
cycles are allocated for assignment non-commercial educational broadcast 
stations. These channels will provide adequate facilities for service every 
city and town. The power the stations will 100 watts 1000 watts. Thus 
satisfactory signals can delivered cities and small counties under favorable 
conditions. However, due the propagation characteristics the frequency, 
state wide coverage cannot expected, except cases the smallest states 
and under most favorable conditions. Rapid technical progress being made 
the development the service the ultra high frequencies and reasonable 
expect that the near future there will marked improvement the 
coverage obtainable.” 


The new rules the Commission relating this class stations 
are follows: 


“Rule 1057. The term ‘non-commercial educational 
means high frequency broadcast station licensed organized non-profit 
educational agency for the advancement its educational work and for the 
transmission educational and entertainment programs the general public. 

“Rule 1058. The operation of, and the service furnished by, non-commer- 
cial educational broadcast stations shall governed the following regula- 
tions addition the rules and regulations governing high frequency broad- 
cast stations. 
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“(a) non-commercial educational broadcast station will licensed 
only organized non-profit educational agency and upon showing that 
the station will used for the advancement the agency’s educational 

rogram. 
Each station may transmit programs directed specific schools 
the system for use connection with the regular courses well routine 
and administrative material pertaining the school system and may trans- 
mit educational and entertainment programs the general public. 

“(c) Each station shall furnish non-profit and non-commercial broad- 
cast service. sponsored commercial program shall transmitted nor 
shall commercial announcements any character made. station shall 
not transmit the programs other classes broadcast stations unless all 
commercial announcements and commercial references the continuity are 
eliminated. 

“(d) The transmitting equipment, installation, and operation well 
the location the transmitter shall conformity with the requirements 
good engineering practice released from time time the Com- 
mission. 

“(e) Any rule regulation governing high frequency broadcast stations 
which permits requires operation different from conflict with the 
provisions this rule shall not apply non-educational broadcast stations. 


“Rule 1059. 


“(a) The following channels (frequencies) are allotted for assignment 
non-commercial educational broadcast stations: 


41,020 41,220 41,420 41,620 41,820 
41,060 41,20 41,660 41,860 
41,100 41,300 41,500 41,700 41,900 
41,140 41,340 41,540 41,740 41,940 


41,180 41,380 41,580 41,780 41,980 


“(b) Stations serving the same area will not assigned channels 
separated less than 160 kc. 

“(c) Amplitude modulation shall employed exclusively unless can 
shown that there need for frequency modulation which case such 
modulation may authorized provided sufficient channels can grouped 
obtain the required band width without causing interference 
established stations preventing the full expansion the service. 

“(d) Only one channel (frequency) will assigned station. 

“(e) Since these channels are not assigned experimental basis, the 
requirements for report experimental work, specified for high frequency 
broadcast stations, not apply.” 


Informal Hearing Relay Press Stations 


January 27, 1938 informal hearing was held before Col. 
White for the purpose formulating rules relating mobile press 
stations. planned that mobile press stations will newspapers 
what relay stations are broadcast stations. newspaper 
hears important news break its community, such airplane 
mobile press station, can send its reporter directly the place where 
the accident and the news will received the main offices 
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the publisher almost immediately. The reporter can use either pack 
transmitter transmitter installed truck depending upon the 
the case. The signal will then received and sent via 
the nearest wire line facility the newspaper plant. was assumed 
the hearing that telephone rather than telegraph transmission would 
used. 

The two questions around which the most controversy arose were 
whether communication companies should permitted become licen- 
sees and whether the news obtained mobile press station could 
given broadeasting station well newspapers and press asso- 
ciations. The majority the persons present the hearing felt that 
communication companies should not permitted become licensees. 
The question whether stations could use news gathered 
through the use these new stations was not acted upon. 

The rules relating relay stations were used basis 
for and was felt that the mobile press station rules would 
closely follow the relay station rules. was tentatively 
decided that there would two classes Class portable 
mobile equipment, 30,860, 33,260, 33,980, 35,180 and 37,420 ke., and Class 
portable equipment with maximum power watts, 31,980, 33,020, 
33,580, 35,980, 39,020 and 39,980 ke. 

Applicants for licenses use these frequencies should not file ap- 
plications until the Commission has issued its rules and released forms 
for the applications. 


Recent Decisions the Commission 


URING the month January, 1938 the Commission rendered decisions 
four cases which are sufficient importance bring the 
attention of. the members the Association. 
the Matter WSMB, New Orleans, Louisiana, Docket 
No. 4530: The Commission denied the application WSMB, Ine. for 
construction permit authorize the construction and operation new 
station New Orleans, Louisiana 1500 ke., 100 watts night, 
250 watts day, unlimited time. The reason for the denial the appli- 
was that the existence need for the proposed station had not 
been proved. The interesting part the decision that the Commission 
further stated that even need for the service existed the applicant 
was not proper party supply that need because already operated 
station the same community. WSMB, operates Radio 
Station WSMB 1320 kw., unlimited time, and subsequent the 
hearing was granted construction permit operate the station with 
kw. during the daytime. The Commission 
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“The available frequencies the broadcast band are limited, and the Com- 
mission loathe grant facilities for additional broadcast station one 
who already holds license for station the same community unless 
clearly shown that the public convenience, interest, necessity would served 
thereby. Other things being equal, would appear that there were need 
for additional local broadcast station community and there were 
frequency available for this service, the facilities should granted someone 
who does not already hold broadcast license for unlimited time station 
that community. 

“In the instant case, the applicant has not shown that need exists for the 
proposed station and has, therefore, failed carry the burden which the law 
places upon him prove that the public convenience, interest, necessity 
would served grant his application.” 


the Matter Harold Thoms, doing business Asheville Daily 
News, Asheville, North Carolina, Docket No. 4002: The Commission de- 
termined deny this application the ground that the applicant did 
not possess the necessary qualifications required licensee even though 
was financially, technically and legally qualified. The applicant had 
been convicted violation Section 4185 the Consolidated 
Statutes North Carolina which statute makes unlawful for any 
person publish any newspaper, pamphlet otherwise any charge 
derogatory any candidate for public office caleulated affect the 
chances for office unless such publication signed the 
party giving publicity and being responsible for such charge. The 
applicant the publisher newspaper North Carolina and pub- 
lished his paper unsigned article which was derogatory three 
four candidates for office. The Commission stated 


“The power the Commission under the Communications Act 1934 
extends the granting applications ‘public interest, convenience and 
necessity’ will served. The personal and moral character licensee is, 
Section 319(a) the Communications Act 1934, made matter public 
concern. 

“We are the opinion, and find, that the admissions this applicant are 
evidence lack that character and qualifications required licensee and, 
although the applicant citizen the United States, and, therefore, legally 
qualified licensee; financially and technically qualified; the equip- 
ment proposes use satisfactory, the site for the station; there 
some need for additional station Asheville; and there talent available 
for local broadcasting, nevertheless, are the opinion, and find, that 
public interest, convenience and necessity will not served grant the 
application Harold Thoms, doing business Asheville Daily News, 
Asheville, North Carolina, for construction permit.” 


the Matter Glen Webster, Decatur, Docket No. 
4503: One the reasons for the Commission’s determination deny 
the application Glenn Webster for construction permit con- 
struct and operate new station Decatur, Illinois was 
that the applicant was not financially qualified. The Commission 
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“This applicant has sufficient funds available with which construct the 
station. However, there showing that the expenses which would 
regularly incurred the operation the station would met through 
revenues derived from the station’s operation from the independent financial 
resources the applicant himself. The assets now possessed the applicant 
are barely sufficient make possible the station’s construction. Under the 
circumstances narrated, would matter pure speculation whether the 
station would self-sustaining, and, not, whether additional funds would 
forthcoming for this purpose. are constrained the view that the appli- 
cant herein not financially qualified construct and operate the proposed 
broadcast station the public interest.” 


the Matter Banks Wabash, Inc., Terre Haute, Indiana, 
Docket No. 4478: The Commission determined deny the application 
WBOW, Terre Haute, Indiana for construction permit change the 
station’s and increase its power. One the reasons for the 
filing the application was that the station’s revenues would in- 
creased the station had greater power because would easier sell 
advertising. The Commission disapproved this reason basis for 
favorable action and said: 


“The applicant offered the testimony its chief sales representative that 
all advertising accounts over WBOW could sold with greater facility 
increased power, such sought this application, were used the station, 
independently whether, virtue such power, greater coverage would 
enjoyed. The Commission cannot, under existing legislation, make such con- 
siderations the basis for favorable action upon any application for increased 
broadcast facilities. Such facilities are awarded when appears that public 
interests, distinguished from those private nature, are served thereby.” 


Recent Court Decisions 


December 15, 1937 the United States Court Appeals for the 
Fifth Cireuit (per Sibley, handed down decision (Baker 
United States) reversing judgment the District Court which had 
found Norman Baker and Rood guilty conspiring violate and 
violating Section 325 (b) the Communications Act 1934. 

The question raised demurrer, motion for directed verdict 
and request charge was whether not the acts which admittedly had 
been done the defendants constituted violation Section 325 (b). 

The court stated the facts follows: Baker was operating radio 
station Mexico, near the international boundary, which 
could heard over great part the United States. Laredo, Texas, 
and Rood had offices where and recording apparatus which talks 
English which they made were recorded dises resembling phono- 
graph records, which were physically sent into Mexico the radio 
station and there played reproduce the speeches and 
them over the radio heard the United States. They had 
permit do.”’ 
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Section 325 (b) provides: person shall permitted locate, 
use maintain radio broadcast studio other place apparatus from 
which whereby sound waves are converted into electrical energy, 
mechanical physical reproduction sound waves produced, and 
transmitted delivered radio station foreign country for 
the purpose being broadcast from any radio station there having 
power output sufficient intensity and being located geographically 
that its emissions may received consistently the United States, 
without first obtaining permit from the Commission upon proper appli- 
cation 


The court held that the defendants did not maintain place within 
the United States whereby ‘‘sound waves are converted into electrical 
energy’’ because they did not transmit sound the foreign radio station 
radio, telephone loudspeaker apparatus. The court felt that the 
words just quoted forbade the use electrical sending apparatus where- 
sound waves are converted into electrical waves which turn are 
received receiving apparatus foreign country. 

The court further held that what was done the defendants did 
not constitute the maintenance place from which the use 
apparatus whereby ‘‘mechanical physical reproduction sound 
waves was produced and caused transmitted.’’ was said: ‘‘In the 
such record ‘mechanical physical’ means, distinguished 
from electrical, are used within the meaning the statute, both make 
the indentations which constitute the and reproduce the sounds 
when the record ‘played’. But again the ‘sound waves’ mentioned 
the statute are the audible movements the air. They are produced 
when the words are spoken which are caught the recording apparatus. 
They are reproduced when the record used make them again, and 
not before. not the recording apparatus, but that playing the 
record, that makes the reproduction the sound waves. these records 
had been played Texas, reproduction the sound waves would have 
been produced Texas, and transmitted Mexico for 
within the statute would have been made. But the defendants had 
place and apparatus Texas for reproducing the sound waves. 
They only recorded from there. may that what was done was in- 
tended prohibited, but the intention not expressed with the 
clearness that required penal law. The law written does not 
prohibit the recordation sound waves the United States and send- 
ing the record Mexico have the sound waves there reproduced and 

January 1938 the Supreme Court Oregon (per Belt, 
handed down decision (Irwin Ashurst) action for defamation 
alleged have occurred radio originating from court 
room. 

The facts the case are that radio station broadeast the proceed- 
ings criminal trial. The attorney for the defendant being tried for 
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crime, his argument the jury, stated that one the witnesses 
the trial had ‘‘the mind dope that she was 
that her testimony indicated that she was ‘‘addict;’’ and 
that ‘‘her whole testimony imagination and delusion from taking 
The witness concerning whom the remarks were made brought 
action for damages against the presiding judge, the defendant’s attor- 
ney, the licensee the broadcasting station and the general manager 
the licensee which she alleged that the defendants conspired defame 
her character. 

The Supreme Court sustained judgment for all the defendants. 

was held that was unnecessary determine whether the alleged 
defamatory matter constituted libel slander. The court stated 


“Whether broadcasting defamatory matter over the radio libel slander 
constitutes interesting question. Manifestly, the earlier cases libel and 
slander arose before the process radio broadcasting was known. Old prece- 
dents setting forth distinctions made the courts between libel and slander, 
seem inapplicable the radio which may used most powerful age for 
the defamation character. Sorenson Wood, 123 Neb. 348 (243 
82, 1098), and Miles Wasmer, Inc., 172 Wash. 466 (20 
847), the broadcasters read from manuscripts and the courts had hesitancy 
holding the defamatory matter libel. 

“Would they have held had manuscript been used the broadcaster? 
Assume that person writes speech amatory nature and, after com- 
mitting the same memory, speaks over the air without referring his 
manuscript. Would such broadcast held slander and not libel? The per- 
son who hears the defamatory matter over the air ordinarily does not know 
whether not the speaker reading from manuscript. Furthermore, what 
difference does make such person, far the effect concerned? For 
discussion the subject, see: Journal Radio Law 673; Harvard Law 
Review 133; Law Review 637; Boston Univ. Law Review Minn. 
Law Review 611, 639; Notre Dame Lawyer 15.” 


The court assumed but did not decide that the defamatory matter 
constituted libel. The presiding judge was held not liable under the 
familiar rule that defamatory remarks made the course judicial 
proceeding are not actionable far the presiding judge concerned. 
The plaintiff argued that the rule was inapplicable because the broadeast- 
ing the proceedings was extra-legal and not part the ordinary court 
routine. The contention was not upheld, the stating: 


“Undoubtedly there diversity opinion the propriety installing 
microphone the courtroom for the purpose broadcasting judicial proceed- 
ings, especially cases involving sordid details crime. This court not pre- 
pared say that unlawful per install microphone courtroom 
report judicial proceedings. The American Bar Association frowns upon 
such practice. matter the determination the trial judge.” 


The liability the broadeasting station and its business manager 
depended upon the liability the attorney who allegedly made the de- 
famatory remarks, the court applying the same rule broadeasting 
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stations that governs the liability newspapers presenting report 
what transpires courtroom. 

The liability the defendant’s attorney depended upon whether 
the remarks were relevant and pertinent the issues and whether they 
were uttered with express malice. The court found nothing the 
record show that the jury erred holding that the remarks were 
relevant and were not uttered with express malice. 


Law Review Comments 


January 1938 issue the Georgetown Law Journal contains 

article entitled Radio Defamation—Slander Libel. The article 
reviews practically all the decisions courts dealing with the question 
whether not station defamatory matter 
has uttered slander libel. The most recent case discussed the 
article Locke Gibbons, 299 Supp. 188, decided October 1937. 
this case action for damages was brought recover for alleged 
defamatory remarks made the defendant reporting the flood 
disaster the Ohio Valley. Apparently the broadeaster had before him 
written script but the defamation was not part the script and was 
orally interpolated. The court (per Pecora, held that the did 
not lie and applied the rules with reference slander rather than the 
rules relating libel. special damages were alleged and the remarks 
were not slander per se. The court stated: 


“The broadcasting over the radio extemporaneous speech differ- 
ent principle from the delivery the same speech over amplifier vast 
audience stadium. Both methods involve use the spoken word, and 
the utterances are defamatory they may equally damaging nature. The 
extent the damage might obviously depend upon the number persons 
hearing the defamation either case. 


The author the article comes the that the utterer 
defamatory remarks over station, whether reads the re- 
marks makes them without prepared script, should liable for 
slander rather than libel. feels that the rationale the rule should 
the permanency the remarks rather than the wide diffusion many 
listeners. 

editorial note the January 1938 issue the George Washing- 
ton Law Review entitled Requirements Fair Hearing Before the 
Federal Communications Commission.’’ The note deals with two sepa- 
rate questions, one which was recently decided the United States 
Court Appeals for the District Columbia the Eastland and Con- 
gress Square Hotel cases, decided December 1937, and the other 
which now before the same court the Southland Industries 
No. 7018. 
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The question the Eastland and Congress Square Hotel cases was 
whether not was improper for commissioners who did not hear the 
oral argument render decision the The oral argument was 
presented before three commissioners composing the Broadeast Division 
but the personnel the division changed prior the time the decision 
the Commission was reached. The note discussed the question from 
three points view: (1) the nature the governmental power support- 
ing the actions the administrative body; (2) the individual rights and 
interests involved; and (3) administrative efficiency and effectiveness. 
The writer believed that the factor administrative efficiency was 
important one and that the commissioners would have little time for the 
many technical and legal problems the Commission all were com- 
pelled present every hearing and argument. The writer con- 
cluded that the Court Appeals had correctly decided the case. 

The question raised the Southland Industries case whether 
not the Commission properly deny applicant the right examine 
reports submitted the Commission the legal, engineering and ex- 
aminers’ departments the Commission with reference the merits 
the applicant’s case. The note collects the cases pertaining the prob- 
lem and the writer arrives the conclusion that the memoranda 
not contain evidence outside the record the Commission may properly 
refuse permit applicant examine them, the memoranda such 
case being merely comments. 

The writer foresees certain dangers such principle followed. 
possible that the memoranda may beyond their legitimate scope 
and litigants will have safeguard, examination them the 
memoranda prohibited. suggests that practice has developed 
French administrative law which effective check upon possible abuse 
power. suggests that the event appeal taken from the 
decision the Commission, the Commission required submit the 
confidential memoranda the court for its inspection, and the court 
arrived the conclusion that the memoranda contain additional evi- 
dence upon which the decision the Commission might have been based, 
the cause should remanded the Commission for further hearing 
novo. 
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